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Law Reform and Mandatory Retirement

Dialogue on mandatory retirement seems to be gaining
momentum. Ontario is currently engaged in public consultations
on the issue and in their recent Speech from the Throne,

the B.C. Liberals indicated British Columbians may soon be
asked to engage in dialogue on the issue as well. Mandatory
retirement raises important human rights considerations but it also
encapsulates economic, labour and social policy concerns. Thus,
these larger issues must be incorporated into any substantive
human rights analysis.

When mandatory retirement evolved in Canada, it did so alongside
the development of public and private pension schemes; it was

not imposed on individuals as a result of a law or a government
regulation. When public pension plans were yrst established, their
goal was to provide a degree of social security to older persons
through the guarantee of a state income. Age determined eligibility
and was yrst pegged to age 70, lowering to age 65 by the 1960is.
By the early 70is, we had a number of income security plans in
place and the notion that age 65 was the (normal age of retirementt
was rooted. Since then, the normal age of retirement has been
repected in, and continues to inpuence a broad range of public
policy issues and programs including social security programs,
economic, and labour market policy and programs.

To a large extent a similar phenomenon occurred with private
pensions. As private plans proliferated and individuals or their
agents successfully bargained these beneyts, private plans grew
to adapt to, and complement the public social security structure. In
many cases, this meant entitlement at age 65 and many of these
private arrangements encouraged, and many required, mandatory
retirement. With the growth and acceptance of private pension
plans came a host of employment and labour market practices
that depended upon an acceptance of a set age of retirement
as a means to manage the workforce. For example, knowledge
of a set date of retirement provided employers with the ability
to plan for their ynancial obligations in regards to pension plans
and other employee beneyts. It also provided a landscape that
allowed hiring, retraining, promotion, disciplinary, and wage system
practices that were built upon knowledge and acceptance of a set
date of retirement. For employees, knowledge and acceptance of
a set date of retirement enabled them to plan for, and retire with
continued on page 6 ...
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Ontario Decision Upholds the
CPP Victory for Same-Sex
Survivors, Hislop et al. v.
Attorney General Of Canada,
2004 O.J. No. 4815

In our February 2004 issue, we
reported on the victory achieved
for same-sex partners seeking
Survivoris Beneyts [Hislop v.
Canada (Attorney General),
(2003-12-19)]. In that decision,
the Ontario Superior Court

had awarded Canada Pension
Plan (CPP) survivor beneyts

to same-sex spouses who lost
their partners between April 17,
1985 and January 1, 1998. The
central issue in that case was
whether surviving partners, who
had lost their same-sex partners
to death prior to a legislative
amendment entitling them to
the beneyt (January 1, 1998),
had legal recourse to seek
compensation to the date their
Charter rights came into force
(April 17, 1985). The trial judge
found they did and ordered
retroactive compensation to

all those who had lost their
partners between April 17, 1985
and January 1, 1998. In British
Columbia alone, that decision
represented a victory for more
than 120 surviving partners.

The Attorney General of Canada
(AG) appealed this decision

and the Attorney General of
Ontario intervened in support
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Recent Decisions ... continued from page 1

of the AG. The AG continued to argue that the evolving nature of
equality rights should be taken into consideration. The Ontario
Court of Appeal did not agree. However, the AG also argued

that a section of the CPP legislation, which limits beneyts to one
year from the date of application, should stand as constitutional
because it applies to everybody. They extended this argument to
suggest that the trial judge erred when it granted an exemption to
that section in order to give the applicants full retroactive beneyts.
On this point, the Ontario Court of Appeal agreed.

The decision released November 26, 2004 was a partial victory for
the claimants. Speciycally, the court upheld the ruling that denying
beneyts to gays and lesbians widowed between April 17, 1985

and January 1, 1998 was an infringement of their equality rights

as guaranteed under the Charter of Rights and Freedoms and
deemed unconstitutional. However, the higher court limited arrears
payable to one year from the date of application with interest.

Both the claimants and the AG have applied to the Supreme Court
of Canada for leave to appeal. The central issue will be whether
an exemption to the one year limiting provision should be granted
to these claimants as many had applied after their spouseis
death, but were either turned down at the time, or told not to apply
because they were not eligible.

Supreme Court Denies Charter Challenge by Autistic Children
Auton (Guardian ad litem of) v. British Columbia (Attorney
General), 2004 SCC 78

On November 19, 2004 the Supreme Court of Canada overturned
two levels of earlier court decisions that had directed the Provincial
government to fund applied behavioral therapy for autistic children.
The Supreme Court ynding puts the funding decision back in the
hands of the Province.

When the case was yrst heard in 2000, a degree of government
funding was available for autistic children, but full funding of this
speciyc therapy had not been established. The treatment sought,
Applied Behavioural Analysis/Intensive Behavioural Intervention
(ABA/IBI) therapy, had been recognized as an emergent and
important treatment by the Ministry of Children and Families
who had planned to extend funding to autistic children through
the implementation of action plans. When the action plans were
never implemented, the autistic children, through their parents,
challenged the failure to fund the therapy alleging that the failure
was a violation of their childrenis equality rights as guaranteed
under Section 15 of the Charter of Rights and Freedoms. The

trial judge found this speciyc
treatment as fimedically
necessaryo for autistic children
and concluded that the denial of
funding had in fact breached the
equality rights of the children

in question. The judgment
directed the Province to provide
the treatment and awarded a
symbolic monetary amount to
each of the parents involved.
When appealed, the B.C. Court
of Appeal upheld the judgment
and directed the Province to
fund ABA/IBI therapy pursuant
to medical opinion. The
Province then appealed to the
Supreme Court of Canada.

The Supreme Court of Canada
denied the claim that the
Province had breached the
equality rights of the autistic
children overturning the two
earlier decisions. The Court
reasoned that the beneyt sought
T full funding of ABA/IBAT was
not provided in the legislative
scheme established by Canada
and the Provinces. The Canada
Health and Medicare Protection
Acts were described as a partial
funding scheme that fidoes not
promise that any Canadian will
receive funding for all medically
required treatment. All that is
conferred is core funding for
services provided by medical
practitioners, with funding for
non-core services left to the
Provinceis discretion.o ABA/

IBI is not considered a core
service under these statutes
and discretion is an anticipated
feature of the legislative
scheme. The Court could

not vnd that the Province had
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breached the equality rights of the
children by simply denying funding
of a non-core service.

Despite ynding that there was no
legislative claim for the beneyt
sought, the Court went on to
assess whether the failure to fund
this speciyc therapy indirectly
discriminated against the autistic
children. In order to make the
assessment, the Court was
required to compare how not
granting funds for this treatment
compared against not granting
funds for a similar new treatment
for any other group seeking a non-
core service. As the parents were
unable to establish a distinction in
this regard, the Court was unable
to establish a ynding of indirect
discrimination.

The Court did, however,
acknowledge that the government
was slow to respond to the
demands for this treatment
ynding it was due to the lack

of medical expertise on the

part of the decision makers,
ynancial concerns for competing
dollars, and the emergent and
controversial nature of the therapy
at the time. While the decision
was deynitely a disappointment
for those involved, the puid nature
of these factors, along with limited
funding success for this same
treatment in other provinces, and
a suggestion of governmentis
willingness to re-examine the
issue, indicate there may be hope
these children do receive funding
for a treatment allowing them to
achieve their fullest potential.

Ageing Workplace, A Sad Commentary on Society
Fenton v. Rona Revy Inc., 2004, BCHRT 143

A recent B.C. Human Rights Tribunal decision concluded that
Rona Inc. (Rona) had discriminated against Ms. Fenton on
the basis of her physical disability and violated the Code when
it refused to offer her a job because she was on long-term
disability at the time of a corporate acquisition.

When Revy Home Centres, (Revy) was sold to Rona in 2001,
Rona extended employment offers to most all Revy staff,

save for a few individuals in management positions, and 24
individuals who were on long-term disability (LTD) at the time of
the transaction. Jacqueline Fenton, a 57-year old woman who
had worked with Revy for 15 years, was one of the employees
on LTD. Ms. Fenton was off work for approximately a year while
dealing with digestive system problems, but had continued to
perform supply-ordering functions for Revy from her home while
away. She maintained continuous contact with her employer
during her absence, and on one such occasion in early July,
she had indicated that her last treatment showed promise and
she expected to be back to work within a month. As is proper
protocol, Ms. Fenton began working with her LTD carrier
preparing a graduated return to work plan, which was approved
by her own physician on July 23", and had been accepted in
principle by management at Revy. The plan was to take effect
August 13" and a meeting was scheduled with her employer to
ynalize arrangements on July 24, 2001.

At the July 24™ meeting, Ms. Fenton was told that Rona did

not purchase her contract because she was on LTD. She was
completely shocked exclaiming, filim 57 years old, what am |
going to do?0 She was not aware of the impending purchase of
Revy during her absence, nor had she been given any indication
by management that there was likely to be a problem with her
returning to work. The close date of the corporate transaction
was July 13, 2001; a mere 4 days after she notiyed management
that she would likely be yt to return to work, and just 10 days
before her scheduled meeting with management to ynalize
arrangements to do so.

Ms. Fenton wanted to work and took it upon herself to appeal
to old colleagues at Rona who had transferred over to new
positions. Unfortunately, her efforts never came to fruition and
on two such occasions, personnel at Rona told her they fididnit
buy any liabilities.0 Ms. Fenton also took it upon herself to have
old colleagues at Revy plead her case, but again to no avail.

February 2005 3



Meanwhile, Ms. Fentonis LTD claim was to end
on September 10, 2001. She reported that

she was yt to return to work to Revy, but they
suggested they had no jobs for her and offered
her a choice of staying on payroll until June

of 2002, or of taking a lump-sum payment of
$35,000. She choose the yrst option. Attempting
to mitigate her losses, Ms. Fenton applied for,
and was rejected for 1,000 jobs in the months
that followed. Her employer of 15 years offered
her no support or assistance in this process.
Depressed and defeated, Ms. Fenton eventually
resigned herself to early retirement and moved
to the interior of the province in order to minimize
the ynancial effect her job loss would have on
her ability to maintain a decent standard of
living. She subsequently yled a human rights
complaint claiming discrimination on the grounds
of disability.

There was no dispute in this case that the
reason Ms. Fenton was not offered employment
was because of her disability. Ronais primary
argument was that it was not a breach of

the Code for an employer to refuse to offer
employment to a person who, as a result of
disability, is unable to perform work at the time
the job would begin. In the alternative, they
argued that they did not have a position available
for Ms. Fenton.

The Tribunal indicated this yrst argument is not
supported in law and suggested that the standard
adopted for employees on LTD had to stand up to
the test of a bona yde occupational requirement
(BFOR) in order to justify the conduct. The
standard adopted by Rona was that no
employees on LTD would be offered employment.
As those on other forms of leave were all offered
employment, it was only those on LTD that were
given no consideration. In accessing whether
the standard was rationally connected to its
purpose, the Tribunal commented, fiif, as Rona
argued, the purpose (of the standard) was to
ensure that employees would be available on the
date of hire, the standard is clearly not rationally
connected to the purpose, as employees on other

authorized leaves would (also) not be available
on the date of hire.0 The Tribunal went on to say
that if the purpose of the standard was to ensure
readiness within 364 days, the standard was
under-inclusive as employees on LTD may have
met that standard, as in fact, Ms. Fenton did.0 No
consideration had been given to the individual
circumstances of the 24 individuals on LTD at the
time of the transaction.

As Member Lyster stated ié what Rona did
here, for whatever reason, was decide to treat
employees on LTD differently from both those
employees who were actively at work at the
time of sale, and those employees who were

on leave for other reasons at that time.é Rona
treated employees on LTD differently, and to
their potential disadvantage.0 Having found that
the primary argument did not stand up to the
BFOR test, the Tribunal turned to the secondary
argument, but found the evidence impressionistic
and partially based on stereotypical assumptions
that older workers were unable to learn new
technologies. Having rejected these arguments,
Member Lyster stated, it would appear that
Rona, believing it had no contractual or other
legal obligation to offer Ms. Fenton employment,
was willing to take advantage of the opportunity
that gave the company to reduce the number

of employees in the department at no apparent
cost to itself. As a business decision, that is
understandable. However, that opportunity

only arose for Rona because it made the initial
discriminatory decision not to offer employment
to employees on LTD. Itis not a defence to Ms.
Fentonis complaint.o

The effects this discriminatory treatment had on
Ms. Fenton were overwhelming. She could not
help but take it personally as she was the one
among 5,000 who was not offered a job. She
was also told her contract had not been extended
because Rona didnit purchase liabilities. She
gave up looking for new work after facing
rejection 1000 times over, and as Member Lyster
stated, fiit is a sad commentary on our society
that a 57 year old woman with Ms. Fentonis skills
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Recent Decisions ... continued from page 4

and experience could not likely have expected
better.0 Ms. Fenton was compensated for her
wage loss and statutory beneyts up to age

60. She was also compensated for expenses
incurred as a result of the discriminatory
treatment including reimbursement for
prescription medicines, MSP premiums, the cost
of contribution for eyeglasses, and employer
contributions into a company pension plan. Her
expenses incurred as a result of her job search
were reimbursed and she received $10,000

in compensation for the injury she suffered to
her feelings, dignity and self-respect. The
$10,000 injury to dignity award is the highest
amount granted under this category in B.C.; it

is typically reserved for very serious violations.
Judith Doulis, the clinic lawyer representing Ms.
Fenton, remarked the decision sets a precedent
in the case of merged companies and shows Ms.
Fenton is finot collateral damage to a capitalist
venture. Disabled workers arenit disposable
workers.0

Discriminatory Employment Practices
Perk v. Seel, BCHRT 2004, 277

In another Tribunal decision, a Richmond based
Knight and Day Restaurant was found to have
breached the Code when it was established that
their employment practices favored younger
workers at the expense of older workers.

At age 57, Ms. Flemminks had a ten-year history
of working as a server at various Knight and

Day Restaurants in the Lower Mainland. In
January of 2003, the location where she had
worked for over seven years, changed hands and
commenced operating under new management
as a franchise operation. By the end of the yrst
month, Ms. Flemminks{ shifts were cut from 40
hours per week to 31 hours. In the same period,
two part-timers were terminated and two younger
part-timers were hired.

Ms. Flemminks approached the General Manager
at the Restaurant about reinstating her shifts

to a full-time level. He complied, and until he
began an extended leave in April of that year, Ms.
Flemminks worked a full-time schedule again.
One month after the General Manager left on
holidays, Ms. Flemminks hours were reduced
to 36 hours; by August, she was down to 29.5
hours a week. Ms. Flemminks was eventually
terminated mid-September without cause. She
yled both an Employment Standards complaint
seeking proper severance and a Human Rights
complaint alleging discriminatory employment
practices on the basis of age.

During the hearing, the evidence indicated that
two other workers over 40 years of age also lost
hours, while two younger staff either maintained,
or gained service shifts in the same period. The
ownerfis husband, acting as a manager, indicated
that the Restaurant preferred and needed
younger servers in order to increase and attract
business. The Tribunal accepted the evidence
as establishing a pattern of discriminatory
employment practices. fil am satisyed that Ms.
Flemminksi age was a factor in the decision

to terminate her. The changes to the shift
patterns, favoring the younger staff members; the
hiring practices, targeting young staff; and the
manageris comments, all lead are to conclude
that age was a factor in the employment practices
at the Restaurant.o

Having established that age was a factor in her
termination, the burden shifts to the Restaurant
to provide evidence that age was not a factor, or
to establish that their employment practices were
justiyed by reason that a younger workforce was
a bona yde occupational requirement. As no
one appeared on behalf of the Restaurant, Ms.
Flemminks was awarded over $20,000 in lost
wages, reimbursement of expenses incurred as
a result of the discriminatory treatment, and an
amount for injury to dignity.

Although no one appeared to either refute Ms.
Flemminksi evidence or to mount a defense,
it should be noted that the threshold for
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establishing an employment practice as a BFOR cannot be met through leading impressionistic

or unsubstantiated evidence. Human rights legislation provides protection for older employees
from unfair treatment in the workplace. This protection extends through the hiring, promotion,
advancement and termination stages of employment. Older workers should not be treated adversely
due to a preference for younger workers, a belief that they will be more costly to an organization or
because of a misperception that they cannot be trained. Older workers should be offered the same
opportunities as others, including opportunities for training, promotion, advancement and transfer.
Their performance should be managed in the same way as that of other workers and decisions
about lay-off and termination should not be inpuenced by age. Employers need to ensure that their
decision-making does not have a disproportionate or a negative impact on older workers. While
some employers may have preference for pursuing a younger group of rehires, this should not be at

the expense of discriminating against older workers.

Mandatory Retirement ... continued from page 1

dignity. By and large, society regarded retirement at age 65 as
the norm. Even the Supreme Court of Canada ruled mandatory
retirement was a reasonable limit to place on the equality rights of
older workers back in the 1990is.

Beyond minority groups (such as women, people with disabilities
and new immigrants to Canada), who for years have articulated
the adverse effects mandatory retirement has had on their ability
to accrue pension beneyts on equal footing with others, much

has changed in the landscape for other workers in Canada as
well. People are living longer, they are healthier and they want to
continue contributing in meaningful ways, which for some includes
continuing to work. Other individuals simply cannot afford to stop
working at age 65. Both groups demand choice and input as to
how and when they retire. Employers have turned their attention
to implementing recruitment and retention strategies encouraging
older workers to remain in the workforce in order to meet the
increased demand and as a means to alleviate the effects of a
shrinking labour force. All this is changing the landscape and the
attitudes around retirement practices.

From a human rights perspective we support a retirement structure
that provides choice, pexibility and options for everyone. We do
suggest this new structure requires strengthened human rights
protections in the workplace and a corresponding commitment
that the changing landscape will not alter the foundation or the
adequacy of our social security system. To guarantee Canadians
that shifting practices will not result in either an increased age

of entitlement or an alteration to the amount received in public
pensions is a rather large guarantee to deliver on. As more than
one level of government holds responsibility for social security,
economic and labour market policy, the commitment must be well
coordinated, equally supported, and we would suggest, enshrined

in legislation. Todayis promises
hold little value tomorrow.

Although we donit know how
many British Columbians are
actually affected by mandatory
retirement clauses, we do

know many have positions

that challenge the issue. We
also donit know how large the
trend towards working beyond
age 65 really is. We do know
those choosing to remain in

the workforce may come into
conpict with age sensitive
employment practices that are
deeply embedded in our psyche
and often practiced as a matter
of course. Assumptions and
stereotypes based in age are
abound and often result in older
workers being unfairly perceived
and treated. To ensure a
proper balance around this
changing landscape, we urge
the provincial government to
recognize and afford the same
human rights protections to
older workers that are currently
afforded to their younger
counterparts.

To do so, the government must
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lift the age cap in our human
rights legislation. Currently,
protection against age
discrimination in employment
is only provided to British
Columbians up to age 64.
Effectively this restricts people
beyond that age from yling
complaints of any form of age
discrimination T including
mandatory retirement - with the
B.C. Human Right Tribunal.
That means older workers
have no recourse under human
rights legislation should their
employer choose to treat

them adversely based on their
age. Unfortunately, decisions
as to who gets yred, laid-off,

or fazed out, are sometimes
unwillingly inpuenced by

the age of the workforce.

Who receives promotions,
training, or consideration as a
potential candidate may also
be inpuenced by age. These
scenarios are likely to present
themselves more often as more
older workers remain in the
workforce.

The Coalition has long argued
that our current age cap is
under-inclusive in relation to
our equality rights, and we
urge those participating in the
retirement dialogue to bring this
concern to the governmentis
attention. B.C. is one of four
provinces (Saskatchewan,
Ontario and Newfoundland are
the others) that still utilizes an
age cap as a mechanism to
restrict human rights protection
in the area of employment. It
is high time British Columbians
are afforded the same

protections as other Canadians; and protections that more closely
repect our equality rights as set out in the Charter of Rights and
Freedoms.

B.C. also utilizes an exemption clause in its human rights
legislation. This clause shields employers from human rights
complaints as they relate to bona vde retirement, superannuation
or pension plans. Most Canadian jurisdictions have a similar
exemption, which effectively permits mandatory retirement, so long
as the practice is part of a larger retirement plan. If we were to lift
the age cap, but kept the exemption, the practice of mandatory
retirement could still be shielded from complaints, so long as the
practice is part of a larger retirement plan. To eliminate blanket
mandatory retirement policies from being imposed on workers, this
exemption would also have to be lifted.

This would still allow employers to implement and incorporate
retirement strategies, which in some cases may still include
encouraging the workforce to retire at a set age. The difference
however, would be that the practice would be subject to an
employeris duty to accommodate where individuals preferred to
remain in the workforce past that set age. Put another way, the
blanket rule of requiring all employees to retire at age 65 would
have to stand up to the test of bona yde occupational requirement
(BFOR) in order to justify the rule. Accommodation as a process
provides choice, pexibility and options for everyone. Where an
accommodation imposes undue hardship on the employer, the
employersi legal duty would be discharged. At the same time,
some occupations that require retirement at a set age have, and
will likely continue to, stand up to the BFOR test. Historically,
these occupations have included those where public safety is an
issue, such as in the case of yreyghters and police.

Retirement norms, perceptions and practices are interwoven into
the social fabric of our country. The issue of mandatory retirement
is complex and involves a wide array of stakeholders. From a
human rights perspective we think individuals should have a
choice and a right to have input into their retirement, but we want
to ensure that this does not effect social security entitlements.
Although it may be easy to spot the discrepancy between allowing
for the practice of mandatory retirement and achieving substantive
equality for older workers, the issue itself deserves careful
consideration and a comprehensive analysis. The Coalition plans
to continue to build upon our current understanding and analysis of
this issue and we will continue to share our yndings with others.

! Those over age 64 can subject mandatory retirement to separate court challenges. These are
usually framed as Section 15 challenges.
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The Rosemary Brown Award for Women The B.C. Human Rights

The Rosemary Brown Award for Women will honour and Coalition '
commemorate the life and work of the Right Honourable Rosemary #1202 - 510 W. Hastings Street
Brown who was a feminist, politician, author, human rights activist, ~vancouver, B.C. V6B 1.8
and internationalist.

Phone: 604.689.8474
The Award is supported by the Vancouver Branch of the United Toll-Free: 1.877.689.8474
Nations Association in Canada, the B.C. Association of Social Fax: 604.689.7511
Workers, the B.C. Federation of Labour, the National Congress of o N
Black Women Foundation, the Society for Children and Youth B.C., Email: info@bchrcoalition.org

and the B.C. Human Rights Coalition. On an annual basis these Web:  www.bchrcoalition.org
groups will recognize someone who has made an outstanding ] .
contribution in areas representing the issues and values that Ofyce Hours: Monday to Friday
Rosemary Brown championed throughout her life. To mark the 9amto 5 pm

inaugural year, these organizations have selected Ms. Barbara
Binns for the exceptional contribution she has made in the area of

womenis equality. For over three decades Ms. Binns has contributed to enhancing and promoting
womenis equality through international work, numerous leadership and educational roles and in her
ability to inspire others to lead and take action. This yearis Award will be presented on International
Womenis Day, March 8, 2005, by Her Honour, The Honourable Lieutenant Governor of British
Columbia, lona Campagnolo, at Government House in Victoria.

The Coalition is a membership based organization. We currently have approximately 100 individual
and group members, and we always welcome new members to our ranks. In addition to supporting
the advancement of human rights, other beneyts of membership include: opportunities for networking,
collaboration, and training; opportunities to remain informed on current issues and concerns relating
to Canadais domestic human rights law and policy; opportunities to host or sponsor educational
workshops and training sessions in your community; opportunities to promote your own events; and
the opportunitiy to be part of a great organization!

Annual membership fees are $20.00 for both organizations and individuals. In the case of need, we
will consider waiving this fee. Tax receipts are available for all donations. If you wish to join, complete
the application below and retum it, with a cheque to the Coalition. If you would like further information
on becoming a member, or to check the status of your membership, please call or email Valentina @
valentina@bchrcoalition.org.

Memnﬂrsnm m'ﬂl’ma“ﬂn (please yll out and remit, with cheque, to the BC Human Rights Coalition)

Individual or Contact Name

Company/Business

Address

City Postal

Phone ( ) Fax ( )

Email

Membership: mCUPE
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