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Hate Crime or Discrimination? 
One day an employee in a large factory, a South Asian man, was 
heating up his lunch in the microwave when a co-worker walked 
over, took the manôs food out of the microwave, threw it on the 
ground, and said ñYou (insert derogatory racial slur)!  Youôre not 
allowed to eat your smelly food in this lunch room anymoreò.  
Would this incident constitute a human rights violation or a hate 
crime?  How about if the co-worker took the lunch out of the 
microwave, threw it into the manôs face and then pushed him?

When confronted with discrimination or hate, a determination 
needs to be made whether the incident is a human rights violation 
or a hate crime.  Does the incident fall under human rights 
legislation or the Criminal Code?  What would be the appropriate 
remedy to rectify the situation and compensate the victim?  

In the ý rst scenario, the victim would have an opportunity to 
seek a remedy and be made whole as human rights legislation 
provides protection and remedies for victims of discrimination and 
racism.  It prohibits discrimination in employment; trade unions and 
occupational associations; services to the public; the purchase 
of property; and tenancy.  Section 37(2) of the BC Human Rights 
Code states that if the Tribunal determines that the complaint is 
justiý ed, the complainant is entitled to compensation for all, or 
part, of any wages or salary lost, or expenses incurred by the 
contravention and/or compensatation for injury to dignity and self 
respect.  The Code provides not just a remedy for the individual 
victim of discrimination, but also a variety of remedies that are 
systemic in nature.

In the second scenario, a hate crime has been committed; the man 
was assaulted.  A hate crime is a criminal act committed against 
a person or property that is motivated, in whole or in part, by an 
offenderôs hate or bias against an individual or an identiý able 
group based on race, religion, ethnic or national origin, language, 
colour, gender, age, disability or sexual orientation.  Hate crimes 
are criminal offences such as the destruction or desecration of 
religious artefacts, places of worship, or grave sites; destruction or 
damage to other property such as community centres, residences, 
or public property; threats; intimidation; harassment; physical 
assault; or distribution of hate propaganda, where an individual 

Recent Decisions
Students with Learning 
Disablities entitled to 
Meaningful Education

Moore v. B.C. (Ministry of 
Education) and School 
District No. 44, 2005 BCHRT 
580, December 21, 2005

In a recent decision, the BC 
Human Rights Tribunal found 
both the Ministry of Education 
(the Ministry) and North 
Vancouver School District #44 
(the District) had breached the 
rights of Jeffery Moore, and 
other students with severe 
learning disabilities (SLD), 
by denying them the right to 
a full and meaningful  public 
education.  

The decision arose from 
circumstances concerning 
Jeffery Moore, who as a 
young boy in the 90ôs had 
been identiý ed as having 
severe learning disabilities.  
He attended a public school 
in North Vancouver where, by 
grade two, it became evident 
that he required intervention 
and special support in order 
to progress in his learning.  
By fourth grade, he had been 
accepted into the Districtôs 
diagnostic centre, but the 
centre closed due to severe 
funding and resource cuts 
before he was able to attend.  
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With the elimination of these supports, Jeffery was not able to 
attain a meaningful education in the District and, acting on the 
advice of his teachers, his parents transferred Jeffery to a private 
school in Burnaby which specialized in teaching dyslexic children.  
Here, Jefferyôs improvements were dramatic and he went on to 
successfully complete his grade 12 education.  He has since 
attained certiý cation in a trade and is prepared to participate in the 
workforce in a meaningful way.       

Jefferyôs parents brought the human rights claim against the 
Ministry and the District, alleging discrimination on the ground that 
both respondents failed to provide for the educational needs of 
their dyslexic son and for the needs of other students with SLDôs. 
The claim against the District alleged it was not providing sufý cient 
supports nor was it providing a range of services to all SLD 
students that would allow them to access its educational services.  
The claim against the Ministry alleged it had failed to live up to 
the overriding moral and legal duty it has to ensure that special 
needs students have access to a free and appropriate public 
education.  As recently quoted in the North Shore News, Jefferyôs 
father states, ñwhat my complaint was from the very beginning was 
[about] getting equal access to public education to every kid in the 
province, not just the lucky few.ò  

When assessing the claim, the Tribunal ý rst held that the 
responsibility for providing a public education lies with the 
Province.  The Legislature enacted the School Act to meet this School Act to meet this School Act
responsibility and this Act delegates policy, funding, oversight Act delegates policy, funding, oversight Act
and monitoring authority to the Ministry of Education and further 
delegates service provision to individual School Districts.  The 
central focus and purpose of the legislation is ñto enable all 
students to develop their individual potential and acquire the 
knowledge, skills, and attitudes needed to contribute to society.ò  

Applying equality principles to the overriding purpose of the 
legislation, it was found that every student in the BC has a right to 
access a public education and that some will need more support 
in order to do so in a meaningful way.  As stated by the Tribunal 
Chair, ñaccess means more than just being able to attend a public 
school.  It means being provided with the necessary supports 
and accommodation to ensure that the access is meaningful.ò  
Human rights law requires accommodation of differences so as to 
recognize the needs of those who have historically been excluded 
from full participation in society.  While Jeffery was fortunate to 
have parents who could afford to provide a meaningful education 
to their son, the BC Human Rights Code, in application, is meant 
to dismantle the ósink or swimô attitude that individuals are often 

faced with when they cannot 
adequately access public 
services.  

With a right to access a 
meaningful or appropriate 
public education determined, 
coupled with evidence that SLD 
children require support and 
accommodation to attain such 
education, the Tribunal went 
on to assess whether providing 
these supports would amount 
to undue hardship for either 
the Ministry or the District.  
Cost was the only prohibitive 
factor brought forward by the 
Ministry; it was dismissed as 
impressionistic.  ñWhat is at 
stake is access to education 
services for vulnerable students 
and a statutorily mandated 
responsibility to provide that 
service.  It would only be in 
the rarest of circumstances, 
which I am satisý ed do not 
exist here, that the failure to 
provide appropriate supports 
and accommodations to a 
vulnerable group could be 
justiý ed on the basis of cost.  
In the context of this case, 
government responsibility 
under the School Act extends to School Act extends to School Act
ensuring that sufý cient supports 
are in place for SLD students to 
access education services and 
to beneý t from an educational 
program.  The government is 
further responsible for ensuring 
that the education system, as 
a whole, does not discriminate 
against the needs of SLD 
students.ò

While more sympathetic to the 
Districtôs arguments around 
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all districts have early intervention programs in place that can 
effectively identify and provide appropriate intensive remediation 
services, and ensure that all school districts have in place a 
range of services to meet the needs of SLD students.  The 
District also has a year to:  establish mechanisms for determining 
that its delivery of services to SLD students are appropriate 
and stand up to statutory goals and Ministry policy; has in place 
an early intervention program that can effectively identify and 
provide appropriate intensive remediation services to SLD 
students; and ensure that it has a range of services available to 
meet the needs of its SLD student population.

While the decision is viewed as a great victory for those affected 
by learning disabilities, we have just received notice that the 
government and the District intend to appeal the Tribunalôs 
decision.  Frances Kelly, a lawyer with the Community Legal 
Assistance Society, represented the complainants.

Vancouver Rape Relief Society v. Nixon, 2005, BCCA 601 
December 21, 2005

In February 2004, we ý rst reported that the Supreme Court of 
BC had overturned the BC Human Rights Tribunal decision 
in the case of Kimberly Nixon.  Kimberly is a male to female 
post operative transsexual who wasnôt allowed to volunteer at 
Vancouver Rape Relief as a peer counselor for female victims of 
male violence when the Society found out she hadnôt been born 
female.  In its original decision, the Tribunal found that Rape 
Relief had discriminated against Ms. Nixon based on her sex, 
by denying her this opportunity.  In reaching this decision, the 
Tribunal relied on the conventional human rights analysis that 
weighs the alleged discriminatory act against a bona ý de and 
reasonable justiý cation.  The Tribunal found that Rape Relief did 
not have a bona ý de reason to exclude trans-gendered persons 
from this program.   

Rape Relief disagreed with the Tribunalôs analysis and the 
resulting ý nding of discrimination.  On judicial review, Rape 
Relief argued that as a charitable special interest organization, 
their internal hiring policy, which showed preference for hiring 
only born women, ought to be shielded from a ý nding of 
discrimination because of the ógroup rightsô exemption clause 
that exists in the Code. This clause allows for certain exemptions 
under the Code where programming and services provided are 
meant to achieve greater equality for groups that have been 

cost and having its hands tied 
due to the statutory framework, 
the Tribunal found they too had 
failed to show undue hardship 
in accommodating the needs 
of Jeffery and other SLD 
children.  The District failed to 
consider a range of alternatives 
that existed prior to cutting the 
available services that met the 
needs of Jeffery and other SLD 
students.   They also failed 
to show that providing Jeffrey 
with more intensive services 
earlier would have been cost 
prohibitive.  These standards, 
while they may appear high to 
some, are meant to ensure that 
those with disabilities donôt bear 
a disproportionate burden when 
resources are limited.  As noted 
by MacNaughton, ñI ý nd that the 
District, as direct service provider, 
and in implementing a government 
program, is responsible for 
ensuring that sufý cient support 
and accommodations are in place 
for SLD students to access the 
educational services that they 
deliver.ò 

Beyond compensating the family 
for the cost of their sonôs private 
education, the Tribunal ordered 
systemic or institutional remedies.  
The Ministry has one year to 
reformulate their funding formula 
to Districts to ensure funding 
is available for SLD students 
based on actual incidence 
levels as opposed to relying on 
a CAP formula.  In addition, the 
Ministry has a year to establish 
mechanisms for determining that 
the support and accommodation 
services delivered to SLD 
students are appropriate, that 
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historically disadvantaged.  In this case, Rape 
Relief held the belief that only born women were 
suitable peer counselors for female victims of 
rape.  The reviewing judge agreed that the belief 
was bona ý de and held in good faith which 
entitled Rape Relief to exclude transsexuals 
and self deý ne hiring and other policies which 
are in keeping with its organizational goals and WORKSHOPare in keeping with its organizational goals and WORKSHOP WORKSHOPare in keeping with its organizational goals and WORKSHOPobjectives.  The reviewing judge reversed the WORKSHOPobjectives.  The reviewing judge reversed the WORKSHOP WORKSHOPobjectives.  The reviewing judge reversed the WORKSHOP
initial ý nding of discrimination.  

In the latest decision, the BC Court of Appeal 
found discrimination but afý rmed the lower 
courtôs ý ndings shielding Rape Relief from liability 
because of the group rights exemption defense.  
Judge Saunders, writing on behalf of the court, 
states ñif, as I conclude here, the Legislature 
has said that certain behaviour is prohibited 
and has established the available defences, it 
seems to me the Legislature, as law-maker, has 
set the balance of competing rights in a way that 
we may not ignore and which is presumptively 
fair.ò  Saunders goes on to say Rape Relief ñwas 
entitled to exercise an internal preference in the 
group served, to prefer to train women who had 
never been treated as anything but female.ò  

In addition to the Section 41 group exemption 
clause, Section 42 of theSection 42 of theSection 42  Code provides for the 
implementation of special programs to correct 
historical inequities and effectively deal with 
systemic discrimination to improve the situation of 
disadvantaged individuals or groups. It is another 
means by which the legislature has determined 
that discrimination can be eliminated and equality 
enhanced. Special programs are, therefore, 
not an exception to the prohibition against 
discrimination, but a speciý c means to achieve 
real equality which is the underlying purpose of 
the Code.

Normal social interaction not considered 
harassment 
De Leon v. Tridim 2 Millwork, 
2006 BCHRT 6, January 6, 2006

In January 2006, the BC Human Rights 

Tribunal dismissed a complaint in which Ms. De 
Leon alleged she was sexually harassed and 
subsequently retaliated against in the course 
of her employment with Tridim 2 Millwork. 
On considering the matter as a whole, the 
Tribunal found the conduct complained of did 
not constitute sexual harassment nor was the 
Tribunal able to ý nd that Ms. De Leon had been WORKSHOPTribunal able to ý nd that Ms. De Leon had been WORKSHOPretaliated against because she brought her  WORKSHOPretaliated against because she brought her  WORKSHOP
complaint forward to management.    

De Leon felt she was being sexually harassed 
by a co-worker.  The conduct complained of 
consisted of three separate instances:  1. a 
verbal comment, ñWhy would a pretty girl like 
you be working here?ò, 2.  an impression that her 
co-worker constantly ñstripped her with his eyesò 
every time they spoke, and 3.  knowledge that 
this particular co-worker had asked for her phone 
number but had been refused the request by 
management.   

De Leon complained to management about her 
co-workerôs conduct and asked not to have to 
work with him directly.  Management attempted 
to resolve the situation by moving their work 
areas apart, but chose not speak to her co-
worker about the alleged harassment.  As a 
result, the co-worker continued to have contact 
with Ms. De Leon and he continued to conduct 
himself in the same manner as he always had.  
Not satisý ed with these efforts, De Leon then 
spoke to the owner of the company about her 
concerns.  The owner raised the issues with the 
co-worker who became upset, outraged and 
denied any harassment.  He suggested that he 
simply looked into Ms. De Leonôs eyes when 
they spoke and that he was completely unaware 
that his behaviour was unwelcome or had 
been construed as harassment.  In an effort to 
reconcile the situation, the co-worker requested 
a three-way meeting but was refused the request 
and told to stay away from De Leon, which he 
did.  The owner did not speak to Ms. De Leon 
about this situation again.   

Ms. De Leon testiý ed that after complaining, 

Recent Decisions ... continued from page 3
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advocates genocide or publicly incites/promotes 
hatred against an identiý able group.  Crown 
Council pursues crimes of this nature under the 
anti-hate provisions of the Criminal Code.  

With human rights legislation, the focus is on 
a remedy to make the victim of discrimination 

whole and on taking the necessary steps to 
prevent the discrimination from reoccurring.  
Victims are entitled to compensation for pain, 
suffering, and/or injury to dignity.  Unfortunately, 
the Criminal Code is not remedial in nature and is 
under no obligation to make a victim whole.  The 
Criminal Code focuses solely on the accused 

other colleagues told her ómanagement would 
ý nd a way to ý re herô.  She also testiý ed that she 
noticed the demeanour and rapport she shared 
with management had changed indicating she 
no longer had comfortable communication with 
them.  Fearing she would eventually lose her job, 
she quit in protest and ý led a formal complaint of 
harassment and retaliation with the Tribunal.  

Case law has deý ned sexual harassment as 
ñunwelcome conduct of a sexual nature that 
detrimentally affects the work environment or 
leads to adverse job-related consequences 
for the victim of the harassment.ò The test for 
determining if conduct is unwelcome is an 
objective one.  It asks what a reasonable person 
would consider to be unwelcome, and assumes 
that one can only be expected to refrain from 
engaging in conduct which he or she could 
reasonably have known was unwelcome.  

In this case, Ms. De Leon interpreted or 
perceived her co-workerôs conduct as having 
overt sexual overtones.  The evidence must 
establish this on an objective basis and the 
onus rests with the complainant to do so.  When 
asked to substantiate the claim that her co-
worker óstripped her with his eyesô, Ms. De Leon 
simply indicated that whenever they spoke, her 
colleague would look her straight in the eyes, 
smile and laugh.  Without more, the Tribunal 
viewed Ms. De Leonôs impression as subjective 
in nature noting that what she described 
was a ñdescription of perfectly normal and 
unexceptionable behaviour.ò   

When assessing the remaining conduct, the 
Tribunal found it ý t within the bounds of normal 
social interaction which is not prohibited by the 
Code.  The Tribunal remarked the conduct was 
friendly and at the most þ irtatious but that it 
was not overtly sexually charged nor did it meet 
the objective test required to establish sexual 
harassment.  The Code is not meant to prohibit 
social interaction between management and 
employees or between two employees.  Where 
behaviour is unwelcome, express objection 
is usually required when the behaviour is not 
self-evidently offensive.  When óany reasonable 
personô would understand the behaviour to be 
offensive, express objection is not required.  In 
this case, Ms. De Leon did not expressly object 
or inform her co-worker that his conduct was 
unwelcome.  Because of this, he could not be 
expected to refrain from engaging in it.     

The Tribunal also found that Tridim did not 
retaliate against Ms. De Leon.  Her employer 
established that she was not performing her 
duties to the standard required and that she 
was uninterested in her job.  The company was 
contemplating letting her go because of this, 
which changed the way management interacted 
with her.  The Tribunal did note the way the 
complaint moved through the company may 
have given rise to Ms. De Leonôs suspicions 
about retaliation.  To avoid future occurances, the 
Tribunal suggested employers should give clear 
direction about the outcome of complaints to the 
parties involved.  This would help avoid confusion 
and misunderstanding about what has been 
done.    
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